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NOTES IO9 

it is submitted that the right to kill to prevent a felony will be of 
little use. The one interfering would always do so at his peril 
since he has no means of knowing whether the felony is by 
consent or not. And the defendant could not argue that the 
commission of a felony that is being assented to creates the 
same belief in his mind as though there were a real felony as 
in State v. Yanz, 54 L. R. A. 780, because the state justifies not 
because of the slayer's state of mind, but because of its pro- 
tection to the one against whom a felony is being directed. If, 
as the case suggests, no felony is being committed, there is no 
justification for the homicide. 



Unlawful Acts and Purposes in Boycotts. 

In America, mercantile and labor monopolies appear gen- 
erally to be on the same footing and to be lawful, except only 
as the means used or the purposes intended are unlawful. 1 All 
courts agree that there is a right in an individual to work or 
not to work, to trade or refrain from trading, as he sees fit, 
a contract relation always being absent. Some courts hold 
this right absolute irrespective of the motive or injury, 2 while 
others hold it conditional upon the justification for the injury 
to the correlative right in another. 8 Then again, some courts 
hold that what one may do as an individual he may do as one 
of a combination, 4 while others hold that this accumulated 
power must be limited and justification must appear. 8 Among 
this latter class, there is a diversity of opinion as to what is 
proper justification. 

New York, New Jersey and Missouri are cited* as upholding 
the absolute right of mankind to act in the aggregate exactly 
as in individual capacity. But when we consider the com- 



1 Crucial Issues in Labor Agitation, Prof. Smith, 20 Harv. L. R. 253, 
345, 429- 

'Hunt v. Simonds, 19 Mo. 583 (1854) ; Delts v. Winifree, 80 Tex. 
400. 

3 Walker v. Cronin, 107 Mass. 555 (1871). 

1 Lindsay v. Federation, 96 Pac. (Mon.) 127 (1908); National Pro- 
tective Assn. v. Cummings, 170 N. Y. 315 (1902). 

* Plant v. Woods, 57 N. E. ion, Mass. (1900) ; Arthur v. Oakes, 63 
Fed. 310. 

6 Law as to Boycotts, Prof. Weyman, 15 Green Bag, 208; 17 Green 
Bag, 21, 210. 



IIO NOTES 

petition between the two unions in the New York case, 7 and that 
Curran v. Gaiin was not overruled, the decision of Parker, C. 
J., is not necessarily against the general authority. A recent 
case, 8 in New Jersey, holding that "establishing pickets and 
threatening economic harm by one who does not employ 
labor (a labor union) for the purpose of unionizing a shop, 
interferes with the free flow of labor and that the enticer is 
not such a competitor in the market as to justify", places it 
with the general authority. The dissenting opinion of Holmes, 
]., in Plant v. Woods" differs rather on the character of justifi- 
cation than in regard to the general rule. 

A boycott is generally held to be an unlawful conspiracy be- 
cause the purpose is unlawful — as to unionize an open shop, 10 
to bring one into a dispute to which he is not a party, 11 to 
induce the discharge of a workman because he does not belong 
to the union, 12 to secure to the union the right to decide finally 
grievances, not common to all members, between employer 
and employees, 13 or to compel an employer or trader to ac- 
ceed to demands which he has a legal right to refuse. 14 Malic- 
ious injury should always be unlawful. When the cause arises 
in competition of trade 15 or labor 16 or the purpose is the 
improvement of wages or the condition of labor, and such pur- 
pose is not too remote, it is generally lawful, but, when freedom 
of trade or labor or public policy are invaded, the courts are 
more ready to hold it unlawful. 17 

So, also, the boycott may be an unlawful conspiracy because 
of the means used, such as the imposition of fines to compel 
compliance of members, 18 establishing pickets to do or threaten 



' National Protective Assn. v. Cummings, 170 N. Y. 315 ; Curran v. 
Galen, 152 N. Y. 33. 

'Jonas v. Glass Assn., 66 AtL (N. J.) 953 (1907) ; Barr v. Essex 
Trades, 53 N. J. Eq. 443 (1902). 

9 57 N. E. 1011; Veghelan v. Gunter, 167 Mass. 92 (1896). 

10 Barnes v. Berry, 156 Fed. 72 (1907) ; Shine v. Fox Bros., 159 Fed. 
357- 

11 Pickett y. Walsh, 78 N. E. (Mass.) 753 (1906). 
"Berry v. Donovan, 188 Mass. 353 (1905). 

u Reynolds v. Davis, 84 N. E. 427 (1908). 
" Barnes v. Union, 232 111. 425; 83 N. E. 940 (1908). 
"Mogul Steamship Co. v. McGregor, L. R. 23, Q. B. D. 598; Mc- 
Cauley v. Tierney, 19 R. I. 255. 

"Arthur v. Oakes, 63 Fed. 310 (1894). 

" Trade and Labor Disputes, Prof. Lewis, 44 Amer., L. R. 465. 

"Boutewell v. Marr, 71 Ver. 1 (1899). 



NOTES III 

violence, 19 interfering with the free flow of trade or labor by 
annoying persuasion of pickets, 20 by threats of economic harm 
or by bribery or offers of economic advantage, 21 by distributing 
or posting circulars characterizing as "unfair," "legalized high- 
waymen" and "scabs" and by requesting not to deal when the 
circumstances are such as to make this a threat or a bribe. 22 
Under the Sherman Anti-trust Act, any act which essentially 
obstructs the free flow of commerce between the states or 
restricts, in that regard, the liberty of a trader engaged in 
business, is unlawful. 23 The coercive acts which the Court 
enjoins may be without threats or commission of violence or 
personal injury if the purpose is unlawful, as the threat of a 
strike, unless they cease dealing as they lawfully may. 24 So 
also, where the purpose is unlawful (to unionize a shop) the 
boycott is unlawful equally if accomplished by mere persua- 
sion as by resort to acts of physical violence. 26 Persuasion 
or argument is lawful provided it is of such character as to 
leave the person solicited to do as he pleases. 26 

To determine the character of the act, the strength, character, 
and reputation for peaceful methods of the combination, the 
sentiment of the community, or what a reasonable man might 
expect upon refusal to act as requested, should be considered 
by the Court to ascertain the free agreement. In the late case 
in Montana, 27 the acts appear to be held lawful because of the 
peculiar interpretation of the surrounding facts. This case 
goes to the extreme in favor of lawfulness of the acts and 
purpose while Barnes v. Union™ marks the extreme in declar- 
ing such a boycott unlawful. 29 



"Brace Bros. v. Evans, 18 Pitts., L. J. 399 (1888) ; Erdman v. Mit- 
chell, 207 Pa. 79 (1893) ; Barnes v. Chicago Union, 232 111. 425; Gold- 
field v. Gold field, 159 Fed. 500 (1908). 

" Vegelahn v. Gunter, 167 Mass. 92 ; George Jonas v. Glass Assn., 
66 Atl. (N. J.) 953- 

* Casey v. Cincinnati Union, 45 Fed. 135 (1891). 

"Rocky Mountain Co. v. Montana Fed., 156 Fed. 809 (1907). 
"Loewe v. Lawlor, 208 U. S. 275 (1908), Danbury Hatter's Case. 
"Purvis v. Brotherhood, 214 Pa. 353 (1907). 

* Barnes v. Union, 232 111. 425. 

" Gold field v. Gold field, 159 Fed. 500. 
"Lindsay v. Federation, 96 Pac. 127. 
"Barnes v. Union, 232 111. 425. 

" For discussion of the English Law see : Prof. Dicey's Article in 
17 Har. L. R. 511 ; Prof. Lewis, 18 Har. L. R. 444, and 44 Amer. L. R. 
465, and Prof. Smith, 20 Har. L. R. 253, 345, 429. 



